From: Camintha Moodley
To: NECOM MO team
Date: 10 September 2025

Re: FINAL CONSULTATION ON THE MARKET CODE

Hello,

Based on the Market Code V2.1 below are a few queries that | would like to address at the

discussion on Thursday. In the queries:

MC - Refers to Market Code
MO - Refers to Market Operator

SO - Refers to System Operator

The final document with all the comments will be submitted on 18 September as per the

communicated timelines. These comments will also be raised in the NERSA processes.

Regards
Camintha Moodley

Eskom Regulation
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OVERVIEW OF LEGAL ISSUES

Role of the MO

The MC is written as if the MO controls the entire industry. It does not

The ERAA provides for two different trading environments in South Africa

The ERAA provides for a MO under the TSO

There will also be trading taking place outside of the MO Market

The TSO will manage a multi-market hybrid structure which accommodates three types
of transactions (Sect 1);

- Market Transactions

- Physical Bilateral Transactions

- Regulated Transactions

The MO is not the authority for Regulated transactions. NERSA is the authority

The MO is not the authority for Physical Bilateral Transactions. NERSA is the authority
The MO is the authority only for Market Transactions. The MO is licensed to operate a
trading platform and provide a trading mechanism (Sect 34B(4)) for power market
participants

The MO has no authority or mandate to provide a trading mechanism for Regulated
transactions. Regulated transactions falls under the mandate of NERSA

The MC must provide the terms and conditions for Market Transactions only

This MC goes beyond its mandate

Participation in the Market

No-one is compelled to be a power market participant. Participation in the market is
voluntary

Those that CHOOSE to participate in the market may enter into market participation
agreements and be bound by those terms and conditions

Eskom Generation, Eskom Distribution, Municipal Distributors, the SO and BRP are not
compelled to be participants in the market

The MC cannot dictate to these parties what they can and cannot do. It has no mandate
outside of market transactions.

The MO’s function is to manage market operations



3.1
3.2
3.3
3.4

41
4.2

4.3

4.4
4.5

4.6

4.7

4.8

4.9

4.10

4.1

4.12

4.13

4.14

‘Balance Responsible’ (BR) and ‘Balance Responsible Parties’(BRP)

The ERAA distinguishes between these two parties.

BR refers to parties that participate and carry balancing responsibility within the Market
BRP are parties that carry the balancing responsibility for trading outside of the Market

The MC has no authority to compel BRP to become market participants

Balancing and SO requirements in the MC

It is not the mandate of the MO to set balancing and SO requirements in the MC

The ERAA provides that the SO is the entity responsible for balancing and dispatch in
the country, Sect 21(3A)

The ERAA also provides that the SO must be licensed separately. SO Licensing will also
include the NERSA criteria for the SO to enter into Physical Bilateral Agreements
Balancing and Dispatch is the licence activity of the SO, not the MO

Persons involved in the Market trading and those trading outside of the Market must all
follow the balancing mechanism and balancing rules under the SO Licence

The SO does not comply with the conditions set in the MC. The MC must comply with
the SO Licence for balancing, dispatch, scheduling and the balancing mechanism

If we want to raise a non-compliance on a dispatch or balancing issue, we are not
addressing this with MO. We are raising the non-compliance against the licence activity
owner i.e. SO

It is the SO’s responsibility to ensure that all persons, those involved in Market trading
and those trading outside of the Market comply with the SO rules for balancing and
dispatch

It is also the legislative responsibility of the SO that there is no discrimination between
generators (all generators, REIPP are not excluded) and customers in relation to
balancing and dispatch

The SO cannot give preference to Market transactions

The SO plays a critical and neutral role for the Market trading and trading outside of the
Market

It would be procedurally and legally incorrect for NERSA to approve a MC which sets
requirements and responsibilities for the SO (a licensee) when the SO Licence has not
yet been approved

NERSA must first licence the SO. The MO must comply with the SO balancing
mechanism, dispatch and scheduling rules

NERSA must undertake a public consultation process on the SO Licence, the balancing

mechanism, scheduling and dispatch rules
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Term of Market

The term of the MC and the MO licence is not indefinite

The ERAA created the TSO. The MO is a function of the TSO not the NTCSA

For the TSO to be established and fully functional, it must be corporatized

The ERAA provides that this must happen with 5 years from the effective date of the
ERAA

Currently the TSO corporate entity itself does not legally exist

The ERAA provides a deeming provision. The NTCSA is DEEMED to be the TSO for 5
years

Within this 5 year period the TSO must be corporatized to give it life

Once the 5 year deeming period is over, the NTCSA is no longer acting as the TSO. If
the TSO has not corporatized within the 5 years, there is no MO

The term of the MO Licence and MC is for 4 years (one year has already passed) and
subject to the TSO being corporatized before 2030

The MC and MO licence is not for an indefinite period

The MO (a function of the TSO) cannot exist if the TSO has not been corporatized before
the end of 2030

Vesting contracts

There is no provision in the ERAA that limits the time-frame for Vesting contracts. The
ERAA provides that a person may CHOOSE to participate in the market

The MC cannot compel or force anyone to participate in the market

Vesting contracts are managed by the CPA. The definition of a CPA is that it will continue
during and after the establishment of a competitive market. It follows that Vesting
contracts can exist after the establishment of a competitive market

Regulated Vesting contracts do not belong in a MC for non-regulated Market
Transactions

NERSA is the accountable authority for Vesting contracts and a MC cannot dictate to
NERSA how Vesting contracts should be managed

The ERAA has future proofed the Vesting contracts. It provides for the NTCSA to enter
into Vesting contracts and for the TSO to enter into Vesting contracts

If the TSO is not established by 2030, the NTCSA will still be required to enter into

Vesting contracts which do not have a time-limit.
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MGC and MGC sub-committee of the MO
The MO is a division/department of the NTCSA (deemed to be the TSO for 5 years)
The MGC and the MGC sub-committee provide for limited outside representation

In terms of Company Law, the MO department/division will report to the Board of the
NTCSA

The NTCSA Board (acting as the TSO) is the final authority for what the MO does
The MO is the Administrative Authority for the MC (Sect 3.1(1))

The NTCSA (acting as the TSO) is performing a public function in terms of legislation.
Promotion of Administrative Justice Act (PAJA) requires that the decisions taken must

be lawful, reasonable and procedurally fair

The MO must undertake a public consultation process prior to making a decision. The

MO must also provide reasons for decision which can be taken on Review

The decisions of the MO must follow the PAJA requirements before it can be submitted
to NERSA

The MGC governance processes must accordingly be amended

Powers of the MGC

Our understanding is that the ERAA places the mandate and responsibility for setting or

approving tariffs and prices with NERSA

NERSA regulates tariffs and prices. NERSA cannot delegate that responsibility to any

other person

It is unclear how the MC can give the MGC powers that NERSA has been legislated to

undertake

Point of delivery
The ‘point of connection’ and ‘point of delivery’ are not the same
In the electricity industry we follow the OSH ACT and government machinery regulations

made in terms of the Act
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We work on the ‘point of connection’. The point of connection is the demarcation point
where our responsibility in terms of the OSH ACT and liability ends. Everything before
the meter is our responsibility and everything after the meter is not our responsibility
The technical requirements, codes, procedures, specifications are written around the
‘point of connection’

Our staff work on our networks not on networks owned by other parties

The OSH ACT, government machinery regulations and all the technical requirements
must be amended to allow for metering at the ‘point of delivery’ as required by the MC
Once that amendment is done, Distributor Licensees must be allowed at least 10 years
to change the metering points for millions of customers

The MO must also accept liability for any damage or injury caused resulting from our

staff working on ‘points of delivery’ on assets that do not belong to a Distributor licensee

Customers

The rules for customers who want to trade are the same for trading in the Market or

outside of the Market

NERSA does not regulate customers. The relationship between a Distributor licensee

and a customer is a contractual one

If a customer wants to purchase from a trader or the Market or a Schedule 2 generator

etc. it must consult the Distribution licensee

The Distribution Licensee must then amend the electricity supply agreement and advise
on the necessary processes to facilitate trade; metering, wheeling arrangements,

invoicing etc.

The Distribution licensee will undertake all the necessary processes to facilitate the

trading or change of trading within a reasonable time

Trading is managed through contractual processes. The terms and conditions of the
contract must be adhered to. A Distributor licensee can and will terminate the agreement

if there is a failure to adhere to the Distributor agreement

Principle of termination of Distributor agreements:

10.7.1 Distributors are the BRP in terms of the ERAA for trading outside of the Market

10.7.2 Distributors may terminate the agreement with customers if the customer fails to

adhere a Distributors agreement irrespective of the trading agreements in place



10.7.3 If there is a fallout between a market participant and the customer, and the MO has

issued a suspension notice but the customer has met all the Distributors terms and

conditions, the Distributor will suspend the Market trade as required by the MO.

The Distributor may supply the customer or if that customer chooses to be supplied by
another party outside of the Market, the Distributor will facilitate that trade provided the

customer has met all the Distributor requirements.

10.7.4 The issues of contention between the MO and the customer have nothing to do with
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the Distributor. We will not suspend the customer from other trading arrangements

outside of the Market because of a MO suspension

Provision of customer metering data

Protection of Personal Information Act (POPIA) provides that we cannot disclose a
customer’s information

The MC states that we must provide metering data

Customer information including metering data can only be disclosed with the consent of
the customer or through a court order

The MO cannot compel us in a MC to contravene the law

A customer must give us written consent to make such information available to another
party. That consent must also absolve us of any liability on how that information is used.
Currently we use the information for billing and for our network operation purposes. We
do not sell or share a customer’s information

We will also not allow the MO’s service provider access to our metering installations or
equipment

The MO should be aware that the NTCSA has requested protocols be put in place to

counter cyber security threats. This will also limit NTCSA’s access to our systems

Default Retailer
NERSA regulates licensees. NERSA does not regulate customers
The relationship between a Distributor licensee and a customer is a contractual one

Clarity is sought on what legal basis would NERSA appoint a default retailer to supply a

customer in another licensees area of supply?
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Once NERSA makes a tariff decision, that decision is an administrative action. Clarity is
sought on how a wholesale tariff would apply to a default retailer? What authority in law
allows a change in tariff and how would a default retailer apply a different tariff when
there has been no application made by the default retailer for approval of such tariff? A

licensee may only charge the tariffs approved for the licensee on application to NERSA

Clarity is sought on how the default retailer wholesale tariff will align to the different

frameworks for determining Distributor tariffs (Eskom and Municipalities)

The MO must ensure that the NERSA approved framework for the default retailer must
be in place prior to the approval of the MC so we understand how this will work and what

the implications are

Import and Export

There is no import and export market

The ERAA prescribes under what circumstances imports and exports will be undertaken
for the country by the TSO

Imports are for a reliable and stable supply of electricity for customers. It is not for
commercial gain or profits

Exports will be concluded having regard to the interests of the Republic

Data

Data is the most important aspect of this Market, yet it is the shortest section in the MC
This is totally inadequate

The MC also cannot reference external documents that affect the operation of the Market

All terms and conditions of trading in the Market must be included in the MC

MC and Market Rules

The ERAA distinguishes between the process for Codes and Rules
Market Rules must be a separate document

The MO must consult separately on the Market Rules

NERSA is required to gazette Rules
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NERSA Scheduling and Dispatch Rules (SDR)
The SDR does cater for “Trading Units’

The SDR must be revised to reflect Market trading and trading outside of the Market.

The proposed changes to the SDR must be publicly consulted on

Scheduling and Dispatch is the licence activity of the SO. This must form part of the

approval of the SO Licence

NERSA decisions on the MC can have retrospective effect
Clarity is sought on how this will work legally?

Our understanding is that NERSA's decisions are effective from the date on which the

decision was made (except if NERSA gazettes a document)

To the best of our knowledge NERSA has never made retrospective decisions

Metering

The MC refers to the metering code as the applicable document for metering

The metering code is not the only requirement applicable to metering

SANS 474 applies to metering. SANS 474 is a SABS document. SABS are the
Standards Authority in South Africa and the only entity that can make Standards

SANS 474 is a copyrighted document. It must be purchased

The Consumer Protection Act provides that all terms and conditions (electricity is
included) must be freely available to the customer

The customer would have to purchase a copy of SANS 474

We cannot give the customer a copy of SANS 474 because we would be in breach of
copyright and subject to a fine

In a dispute with customer on a metering issue, how would the MO enforce the metering

requirements on a customer that does not have a copy of SANS 4747
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